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This Order concerns dn arbitration proceeding htld pursu;mt to the

Telecommunications Act of 1996 ("{he Act"). 47 lJ.S.c. § 252 The proceeding IS a
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\.:onsolidiHed arbitration between New England TelephorK: :il1d Tdegraph Company. d/h/a

Bell :\[lanric ("Bell Atlantic -'. formerly "NYNEX") and its competitors, AT&T

Communication~ of New England ("AT&T"), Brooks Fiher Communications of

MassachusettS. Inc. ("Brooks fiber"). MeT Telecommunications Corporation ("Mel").

Sprint C~)mmunications Company L P. (" Sprint H). and Telepon Communications Group. Inl,;.

("TeGH).

On December 4. 1996, the Department of Puhlic trtilitie~ (now, Department of

Telecommunications and Energy, or "Department") issued an order in this proceeding

\ "phase 4 OrtIer") which set forth our rulings with regard ro thl.: method to be used by Bell

Atlantic in carrying out total element, long-run, incrementa) C(IS( <. "TELRIC ") studie~ to

detcnnine thc prices (0 be charg~d by Bell Atlantic to competing local exchangc carriers

('CLECs") for the u~c of unbundled network elements ("ONEs').' The Depallrnem fol\()wed

the meth,.x1 set forth by the Federal Communications Commis:;ion (" FCC") in its First Report

al\(l Order Jated August 8. IlJ96 ("Local Compcti.lion Qrder'). (A companion order. the

"phase ~._Order". set forth (lUI' rulings with regard to the wholt::sak discount to be applied [0

-1-7 U.S.C. ~ 153 defines network element as "a facility or equipment used in the
provisiun of a telecommulllCations service." 47 U.S.C ~ 15l(t:)(3) obligates
incumbent local cxchange carriers 10 providl: access ro network elements on an
unhundlcu hasis to any requesting: telecommunications c~lrrier. subject to ccrtain
(.;1.mJitioIlS.
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m';[/I1nS r't)r ;,,;britic£I!lOn. rccakularion. and rcumsideratil.m, rhe J)epartmem i:>.sued a sC'-.:ond

order ("Pha$c 4-.'\ On.kr") with regard [0 the TELRlC studies and Jirected Dell Atlamil: to

\ubmi[ (0$( studies in compliance with that Order Most aspt:'L:l<; of th,lt lELRIC ct)mplian(c::

filin~ Ltild all pam of rhe compli:tncc filing with regard to resolJ services) WCrt: approved by

tht:.: Departm~m on May 2. 1997 ("Phase:: 2-B. 4-R Order"), lind the remaining a~pects of the

TELRIC compliance filing were:: approved on Jun~ 27, 1997 Cf))ast:: 4-D Order"). As pan

or ThiS consolidated arbirratiun proceeding, the Departmt:nt is curremly reviewing a number

of (lther TELRIC sludies submitted by Bell Atlantk. those rt::l<tted to Lollocation, dark fiber.

non-n.:currillg tharges for n:~old services and UNEs. and operation suppon systems ("OSS")

for resold services and UNEs.

On November 18. 1997, Bell Atlantic informed the Depanment hy letter that it wa~

wiThdrawing one rate element -- the customer interface pand (''CIP'') -- from iTS collocation

C(\~t study. The ell' is a digital croSS-COlUltl:t panel that was [t) have bt:t::n otlcn~d by Bdl

Atlantic co COIU\t:LL individual UNEs to each other as speLified hy a CLEC In its letter. Bell

Atlantic asserted that III light of recent decisions by rhe United Slates Court of Appeal5 fl)r

lh~ Eighth Circuit ('the Eig.hth Circuit Decision")2. the Company was !lot requin::d to

combine U:'-J E~ on nehalf (of compeLin~ earners and lhdt it lhadorc dedined to do so.

AT&T and Sprint. on Novemher 21 and 25, 1997. rc~pet.:tivcly. responded to Bt:1l Atl,mric's

(Qwa l.Jtilities Board, e( al, Petitioocrs, v, Federal Communication.,,; CQmmission~
United States of Am~rica, Respondcnt~. 120 F.3d 753 (8th Cir .. July 18. 1997. as
amended on rehearing on Ocroher 14. 1997) (J 997)
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r~qlur~J to ("frer -::()mhinMiol1$ (If li:-:E~ in Y1as~achus('{{~

On December 16, 1997. the Department ht:1J an cvidentiary hearing on facTs

c()nc~rnillg lh~ !ogi$(kal and l~chnjcal aspecr$ of how a CLEC would t)rdt:r and how Bc::l1

r\Cl.lrHIC would pf()\,kk uncombined t;:-;Es ,md how the CLEr woulJ arrange:: for lhe

comhinacion of (hose uncnmbined UNEs (Tr. 20, at 34-35). Dell Atlantic presemed Amy

Stem. director (.,1' product development for Bell Adamic wlh)le~alc services (Tr. 25. at 7

126"1. AT&T presemcd Robert V Falcone. division manager. local servlct:s divisi()n (Ir.

25. at 127-158)

1nitial briefs wcn:~ filed by Bell Atlantic . AT&T, MCI. and SprInt on .Ianuary 9,

1998, Reply bricf~ were filed by these panic$ on January 16. 1998-'

The parties rai~e two types of arguments The fir~t ir; whether the state has been

preempted by the Eighth Circuit Dt::cision from requiring Bell Atlantic to offer lJNE

Ctlmbination::;. The ~tc\md is wht:=ther. in light of Bell Atlantlc.'s agreement to offer CNE

~ombinarions in t:=arlier slages of [h~ imcrconnectiun negotiations. It is now contraclually

hound hy that agreement. notwithstanding the Eighth Circuit Oecision,

II. THE PREEMPTION QUESTION

/\.. Positions 91" the Par~

Bell Atlanrlc first notes that the Eighth Circuir found rhat the FCC's I1Jlc requiring

incumb~m local t::\chang~ companies ("II.EC") to recombine C:-:Es "cannot be squared with

Brooks Fiber iJnd Telt.:port did not file briefs in this matter.
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~uch a~ Bell Atlanric. from st.·panlJing lJNEs Lhar it may currently combine "is contrary to"

LhaL sam~ suhsection. While B4::'lI AtianLic.; recognizes [hat a staLt: may impose imerconnection

requlrt~m~ms '.m an flEe thal Jre not specifically memioned III Lhe Act. it further notes that

subsection 261((1 of the Au provides [hal such state requirements c.;annot he inconsistcm with

rhe Act or wilh [he FCC's regulations to implement the Act. Because the Court has found

Ihat an FCC requirement [0 offer l.:ombined UNEs "cannot be squared with" and "is contrary

to" the requirements of Section 251. Bell Atlantic asserts therefore that any attempt by the

.,;[atc (0 order such a requirement would likewise be inconsistent wilh the Act (Bell AtlanLic

initial Brief al 11-12).

Bell Atlantic further argues that the CLEO; cannot attack the Eighth Circuit Decision

collaterally bdore the Department and thereby seek, in essence. to reimpose unlawful FCC

rules. It argues that the appropriate forum for review of the Eighth Circuit's Decision and

this issue i[-, th~ Supreme COUrl. Bell Atlantic assem that the Joc.;trine of collateral c~t()ppel

I.lf issue preclusion is plain and applicable in this situation It notes thal AT&T, MCl,

Sprint and Bell Atlantic were all partics to the Eighth Circuit proceeding. and that Court has

issued a valid final judgment deciding: the question of law surrounding the rt::i.:omhimltion or

U~Es. That decision. ,Hgllcs Bell Atlantic. is binding on thos!;; partics. and they should be

precluded from relitigating this is'me in the hope of attaining <Ill inconsi:;tent decision in

another forum (id:. at 11-13). Bell Atlantic argues that the Eighth Cin.:uit decision to strike

down the FCC's rules is equally applicable to a state's attempt to impose the same



D p, LI'D. T.E. 96-73. 96-75. 96-80/81,
96-·S3. 96-94-Phase 4-E

Arbmic Reply Brief at 1)

Page 5

0 .... ,

Th~ CLECs in this case argue that the Department has the authority to require Bell

Atlantic to offer comhined UNEs pursuant to Slate law, Sprint. for example, argues that the

Eighth Circuit Decision c(mtirms the authority of the slate lO deCIde the issue of' UNE

comhinations, noting that thc Coun recl)gniz¢d Lhat "Congress intended to preserve the

state's traditional authority to regulate local telephone markets .. _so long as the Slate lul~s

arc (;\.Jnsistcm wirh the requirements of section 25\ and do not substantially prevent lhe

implementation of the section 251 or the purposes of Part II" of the Act (Sprint initial Brief

at 6). Sprint funhcr notes that the Eighth Circuit ruling was more narrow than that argued

by Bell Atlantic. That ruling, argues Sprint, was a finding with regard to an FCC rul~. and

wa$ not a ruling on whether any statc-imposed requirem~m that furthers the:: pro-competilive

policies of a stat.e is consistent with the Act (Sprint Reply Brief' at 2-4).

AT&T offers similar arguments. The Company notes that the Eighth Circuit's ruling

re~ardmg UNE combinations dealt only wilh a narrow question of federal law, whcther the

FCC had the authority under the act to require ILECs to provide UNE combinations. It

argues that no question of state regulatory authority was at issue in the Eighth CircUlt

Decision. The Court did nOl have before It. and therefore did not rule on, any crfons by

states acting pursuant [t) state law to impose obligations on TLEes beylmd those provided hy

Section 251 of the Act. In facL notcs AT&T, the CourL was explicit in acknowledging this

fact. l~aving "to another day any determination of whether a specific state access or
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implementation llf Scc[)on 251 ur Pan IT" (AT&T Ininal Brief at J3- J4. ~jling Iowa lilil.ities

Board. 120 F.3d at 807. n.27),

AT&T asks us co recognize [hat Bell Atlantic is not arguing that the provision of

lli\E combinatjons is illegal: rather Bell Atlantic is arguing. thal it is beyond tht: authority or

any slate or federal regulator to requIre it to provide such combinations when it does not

choo:\e to do ~(). This position. says AT&T. is unsupported ,",y the Act or the Eighth

Circuit's Decision (i!;L at 17), AT&T explains [hat if it is n(ll incon:,istem with the Act for

Bell Atlantic voluntarily to proviu~ a U~E combination, then il cannOl be inconsistent with

(he Act for a state commiSSIOn, acting under independent Slate law. to impose a requiremenl

that it do so (iLl at 18).

Mel also offers the view that lhe Eighth Circuit Decision ~as narrowly focused,

finding that th~ FCC Cl)uld not rely on subsection 25l(c)(3) of the Act a.s a source of

authority ll1 proffiulg<lte l1l1es requiring ILECs to cl)mbine U~Es. Nothing in the dt::cision,

argues Mel, prohibits a state commission. acting independentl~1 of the Act and pursuant to

statt: authority. from n::quirin~ an ILEe to l.:ombine UNE~ ur rhe rt:~uest M a CLEC <Mel

Initial Brief at 10") As a general matter. says MCl, various sections of the Act expressly

acknowledge independcm state authority to regulale telecommunications services. Hence. lhe

Department is nm precluded from directing Bell Atla.ntic to l:l1mbim: lJ~Es al a CLEC"s

request (~CI Initial Brief at 11-12). This authority, argues ~Cl. is Il1herem in lhe

Department's jurisdiction, as codified in G.L c. 159 (~al 14-16),
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Ihere 1$ ni) dlsagr~emem that che Fi12hth Circui['s Decision. unl~ss owrturneJ bv che
~ - -

U S Supreme Coun.~ prt:c1udes the FCC from requiring an lLEe [0 offt:r CNE

comblllaLons [0 a CLEC Likewise, there i~ no disagreemcm Lhac an lLEC can volumarily

ilffer C~ I: combinations lo (\ CLEC. The disagreement rather is w~ether Lhe ACL permlls

this Depa11mem, acting under the broad authority gramed ro it hy [he General Court, lO order

an ILEC to do s()mething which [he FCC, under the Act, cannot order.

We hegin by quoting lhe relevant portion of the Eighth Circuit Decision in its

emirety.

Combination of Network Elements

We also helieve that the FCC's rule requiring incumhent LEes, rather than the
requesting carriers, to recombine network clements thal are pun.:hased by the
re4uesting carriers on a unbundled basis, 47 C.F,R. ~ 51.315(c)-(t), cannot b~

squar~d with the terms oj' subsection 251(<;)(3). The last sentence::: of subseccioll
251(c)(3) reads, "An incumbent local exchange carrier shall provide such unbundled
network ~Iemems in a manner that allows reguestin2 carriers lO combine such
~l~ments in order to provide such telecommunications s~rvicc." 47 VS.c'A. §
251 (-:)\ 3'~ :t:mphasi~ added). This sel1l~nce unambiguously intL' .l[es that requesting
carm:rs will combme th~ unbundled elements themselves While the Act requires
incumht:nl LEes to provide elements in a manner chal enables the compe[ing carriers
h) combine lhem. unlike the Cnmmission. we do nt,l{ believe thal this language can be
rcau £(1 levy a duty on the:: incurnhenr LEes co do [he: aClual comhining of elements.
The FCC and its supporting: intervenors argue that nec,lusc the incumhent LEes
maintam control over (heir nl;(wQrks it is necessary t(l lorce [hem to combine lhe
network. elements, and they txlieve that the incumhent LECs would prefer lQ do [he
combining themselves to prevent the competing carriers from interfering with their
networks. Despl1e the Commisslon·s arguments. the pl~\in meaning ()f the Act
indicates [hat the rc::questing carrier5 will comhine the unbundled elementS themselves:

On January 12. 1998_ rhe U,S. Supreme Court agreed lO review the Eighth Circuit
Decision.
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the Act ct0es !I"~ recj:Jirc th\: :r. .... uml'(:fi[ LEes fe· .: .. ~ :or (he \l,.-,rk ~1"re0\,(:f !::e
tact that tIle incumhent LEes object to thl:; rule Jndi<.:alc~ to liS lhat they would ralher
allow entrants access Lo theIr nelworks than hav(;: w rchundle the unbundled elements
for them.

Section 251((:,/(3) r~quircs an incumbenL LEe rv proviJc= ,KCCSS to rhe elcmems .)f Its
network only 011 an unbundled (as (,lpposed h) a \,;ombinedl basis. Stated another way,
S 251(c)(31 does nOL permit a new entrant to purchase thl: incumbent LEes
assembled plaLform(s) of comhined network elemcms (Qr any lesser existing
I,;ombination (,If tWO or more elements) In order tlJ offer competitive
telecommunications services, To pennit such an acquisition of already combined
clt:ments Jt cost based rates for unbundled access w(Juld oblit~rate the ~areful

disLinctions Cl)ngress has drawn in subsections 251(L:)(3) and (4) between access to
unbundled network ~Iements on the one hand and the purchase at wholesak Tates of
an incumbent telecommunications retail services for resale on the other. Accordingly.
lhe Commis~ilJn's rule. 47 C.f.R. § Sl.315<bL which prohihi[$ an incumbent LEC
from :)eparating network clements [hat it may currently lombine. is contrary to §
251(c)(3) becaus~ the rule would permit the new entrant access to the incumbent
LEC"s network elemelUs on a bundled rather than 3!'l unbundled basis.

Consequently, we vacate rule 51. 315<b)-(f) as well as [he aft11iated discussll)n
~ectlons,

Iowa Urilities Board, 120 F3d at 813.

We als() quote the ~ection of the Act concerning reservatii,)n of state authority.

Sub::-ecrion 261''':), entitled "Additional Stale RequirClnt:nt$," provides that:

:--;othirg in this part [Ll;;., Pan II, comprising ~e(;lions 251 to 2611 preclUdes a Stalt:
from imposing requirements on a reJec(lmmunicacions carrier for inrrasrat~ services
that are necessary to t'l1rther ~()mpetitil)n in the provision of tekphone exchange
servict;: or exchange access, a~ long as the State's r~quirements ar~ not incon~istent

with this pan or the [FCC'sl rcguli:l.lions to implement thIS pan:,

Subsettion 261(c) negates any inference or argument thal Congress sought to occupy

the telecommunications field enrirely and thereby to oust the statt.:s from any. ~ven

imerstitial. regulaLion, See~, Campbell \i, Hussey. 368 U. S, 297 (I9(~ 1), BUL insofar as

the Act docs spt::ak to a particular queslion, there must be no l..:unllkl between <I sLate' s
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"upplemem Federal requirements. Elllrid~\ Lime & AV0caU,·., Gro~-\'ers v . .P::Iul. 373 L: .5. J32

09(3); RiL:~ v. Sama Fe Elcvatnr Co .. 331 C.S. 218 (1947') Wh~re. however. Slale action

contlicts with a Congressional acr g.overning inrer!'[i!te commerce. slate action is invalid.

Warren Trading Post Co. v. Ariz.ona Tax Conunisl'ion. 380 CS 685 (\965).

Thus. as a general maner. some measure of stare authority is reserved by the Ace blll

We would need ro address whttht:r. giv¢n lhis well-known pnnciple \.''If federalism and the

Commerce Clause, U S. Con~r. Art, 1. § 8. d. 3, restated in subsecrion 261(c), Ii

detcnnimnion hy the Department to require the provision of CNE combinations would be

iUOlOsistem with subseclion 251(c)(3) of the Act.

On the general question of state authority. it is quite clear thaI the Department has

authority to rule on issues central to the furtherance of te!eC(lmmunications com~tition in the

Slate. The Department is granted broad supervisory authority over telecommunications

(,;ompanics In G.L. L 159. No one claim$ that [he Act preemprs Chapter 159; nor have we

the power so to find. ~nce v. Boston Edison Co., 390 Mass. 604. 610 (1983); Pi~ratch

~L)mmunicati()ns of NeW' Engla.n(J. D.P.U./OT.E. 95-59-BI 95-g0.l95-112/96-13. al l~ n.ll

(1998 \. Thi:: L\ut::stion is what scope the A(t Jnd Chapter 159 l(l1!crher afford (hi:)

Commission tor action on the UNE question. In particular. S~L:lions 12 and 16 of G.L. c.

159 provide that the Department may inquire inlo and ad.just the regulations and practict:s of

lC!t::c001l11UnKations carriers in the stare. That authority was US(;L! over a decade ago lo

introduce competition in the ~la(e. l.otraLATA Competition. D.P.U. 1731 (1985). Since (hat
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tlfr~ Ch~tpler 159 11J~ undergirJ~J other principles e~(ablishd by the Dcrartmem ~ee~.

:-Jew Eng.1and Tckphnne, D.P.U. 93-1~5 (994): New England Tc(~phonc, f).P,C. 94-50

(1995), [f it Is clear that the i:,sue of UNF i.:ombinations is n::kvam (0 the puhli<.: policy

goals we have set fonh in [he past. it would be appropriate for liS to I.:onsidcr that issue

under the broad authority grall[(;d to us by the General Courr, subjecr (() the resrriction thac

lIur 11t1ings nor be im.:onsistenl with rhe Act.

[n this c;tse, the Eighth Circuit Decision gUides our tinding. We agree wirh the

CI.rcs that the Court did not expressly address the i~sue of stale authority over UNEs in its

decision. The ~pecific issue rai5ed was whether rhe FCC had the authority to order ILECs lo

combine UNEs, and lh~ COUrl found that the FCC did not have thell authority. However, in

reaching the conclusion that the FCC exceeded its authority. the Eighth Circuit based its

reasoning on rhe requirements of the Act -- not just the identity (,)f the agency issuing the

rules -- and therefore, the Court's reasoning could be applied with equal force to a.ny similar

rule or d(;\;i~ion issued by the Depal1m~nL The Depanmem Ill){~S that the Eighth CIrcuit

Decision is being debated widely aCr(lSS the country, and that the question of ils applicabIlity

(() the $tatcs i~ central to this dchate. ~

In light of the Eighth Circull Decision and ensuing deball::. [he Department finds that

To dale. five states have addressed this issue, four of which have declined to find that
the Act prohiblt~ lLECs from providing UNE (.;ombinations. S&.£ Michigan Public
Service Commission, Case No. U11551 (1998); Idaho Public Utilities Commission,
Order No, 27236 (1997); Public Utility Commission of Texas, PUC D~)cket Nos.
16189, et ~ (l997): Public Utilities Commis~i()n of Ohio. Case No. 96-922-TP-UNC
(1997). Compare Puhlic Service Commission of Maryland. Case :--Jo, 873 \ Phase
lI(c) ,
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I.:hallc:nge the Eighth Circuit conclu~ion by requiring Bell At!anli, (0 combine CNEs in (ht:

~X3.cr manner presaibed by [he FCC and pro~ribed by the Courlo rhel'cfl)re, we :lfe

ordering the partje~ hac.:k ro nt:g()riation~ as discu~~ed further bel(..Iw

We mU5-l ~ddress another imp,manr concern wirh respl~cl l() UNEs before Wi: proceed

to the negotiation and l:onuacrual issues raised by rhe parries in this pT<)ceeding. Relying

upon the evidence brought forth in this proct."Cding, AT&T has sucdnc[Jy set fonh a number

of consequences of the malU1er in which Bell Atlamic proposes to requir~ a CLEC to

combine liNEs, i.e., through the use of collocation facilities in every central office in which

the:: CLEe ChtlOSes to purchase this array of services. We qume from AT&T's

initial Brief:

first, the end re~ult of all of Bell Atlantic' 5 proposed network rearrangement",
is to recreate precisely the same servit:e functionality thal the customer had to
begm with. No improvement in service quality or network efficiency is
acated by any of this network reengineering. ~,£,L. Tr. Vol. 25, pr.
67-68. To the cnntrary, there will be a material degradation of service
quali[y. Every aJdirional interconnection is a potential pi!int of failure. Tr.
y ~11. 25. pp. 66, 146. The multiple human and computer coordinations
required to' hot cut" service to a CLEe customer will In~v ilably result in
service interruptions. Sec. e.~., Tr. Vol. 25, pp, 82-R:;, 144-146.

Bell Arlantic' s proposed network reengineering n.:qujrCIll\:nl~ will resulr in
suhstamial additional (,md totally tlllnt:L.eSSJry I com. alm\,)st all of whic.;h will
be imposed on the CLECs Tht::re will be substantial COSlS incurred to

cstahlish physical collocafion facilities at every Bell Attamic central office by
every CLEC that wishes to purchase UNE~. There will ht: mUltiple "SAC"
[~~rvi,e access charge I charges and nonrecurring charges for the centra) office
interc.;onnections. Tr. Vol. 25, pp. 11, 14 There will be undetennined bu(
undoubcedly si~Tn;ficant COSl.~ to "overlay" C(lpper fte::der plam where a fiber
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Finally. Bell Atlantic' s polil:y will ensur~ that Ill) CLEC order for UNEs will
ever be: able r(\ now through Bdl Atlantic' s orctcnn':1 .ind provi~;l0ning OSSs
[up~rational .support sy.'tel1ls1 in the way that Bell Allantlc's own customer
orders will flow through. See,~, Tr. Vol. 2 J. pp 95-98: Tr. Vol. 22. pp
53: Tr. Vol 25. pp. 39-40. 89. This faCl has both 4uaiitY of st:rvice and cost
consequences. Bell Atlanl1c's ass:; ,He designed to provide service ordering
and provisioning ()n an electronic basis with a minimum of human
inrervention. The new policy will ensure lhat CLEe), unlike Bell Atlantic.
never have the benefits of the electronic flow through systems. Thus. while
Bell Atlantic can provide service to its own new custOlUt::r for a one-time
I.:harge of $1388 (Tr. Vol. 22, pp. 34. 63). it will imp0S€: literally hundreds or
dollars in NRC [nonrecurring: charges], OSS and collocation charges on a
CLEC wj~hmg to provide the ~ame service to (he same cuswmers. See Tr.
Vol. 21, pp. 102-106.

In conclusion, il cannot be overemphasi1.ed that all of the foregoing service
quality and cost consequences are totally unnecessary. See.~, Tr. Vol. 21.
pp 96-98. Tf Vol 25, pp. 43-44. They result in no service improvement, no
IncreaSe in functionality. no increase in network efficiency. They simply make
it more ex.pensive and more difficult for Bell Atlantic's competitors to serve
their customers.

AT&T Initial BrieL at 9-10 (emphasis and footnote omitted).

Similar points were r"i$ed by Mel and Sprint, and the:;e const::quences are

uncontroverted, Bell Atlantic has left them unaddressed and \.:hosen instead to rely on purely

legal arguments in support of the policy decision it urges Upl)n us, Those legal arguments

we h3.ve already addrc%ed. We CannOL however. ignore tht cUl1::>equenccs. since they have

lmponam implications for the sUl:t;essful introduction of competition in Ma~~achusetts. a

major goal ()[ the Department. Bell Atlantic's response to the Eighth Circuit D~cision does

not advance ollr or the Act'S policy to create efficiency-enhancing conditions that would
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Jllo\\' luul exchange competition [(1 develop and TO d<:tiver pnce and <;er\,j~'~ h~nefi(s 1('

LlJS(Omers Consequently. Bell Atlamic' s polii.:y is nO( conducive tv its own gOd! of receiving

authority from the FCC. under Section 271 of the Act, to originate interLATA calls in

Massa,-huseu:\. "

We believe, based on the record in this case. [hal Bell Atlantic's cho:,~n me(}wJ ()f

provisioning UNEs solely through collocation may not he adequatl:: w meet Lhe Act's UNE

provisioning requircrnems in Subsection 25l(c)(3). We cannot approve an arbitrated

agreement that contains provisions not consistent with the Act's SecLion 251 rcquiremenl<;.

While il is [rue that (he Eighth Circuit found that the FCC may not require fLEes lo

combine network elements, the Eighth Circuit also found that .. a requesting carrier may

achieve the I..:apability to prOVide tclecQnununicatlons services (;ompletely through access to

the unhundled elements ot an lIlcumbent LEC' 5 network,"~ and thal a requesting carrier is

,
not required "to own or control some ponion of a telecommunications network before being

ahle to purchase unbundled elemt:ms."~ Ba$ed on the record. it i$ c1t:ar that colhJr..:ation

rcquire:o; a competing carrier to own a pOl1ion or Ii telecommunications network, so making

cnllocation a pn::l.:ondition for obtaining U~F.s ;~ppears lo be at odds with the Eighth Circuit'S

Under the Act. Bell Atlantic must notify this Department ~lf its intent h.l seek Section
271 certification from the FCC when it requcSL<; the right to offer imra-rc:gion,
Intel'LATA. long-distance service. The Act gives this Department the obligation and
the right lO L:omment on that tiling to the FCC. 47 U.S.c. § 27lid)(2)(B).

Iowa Utilities Board. 120 F .3d at 814,
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f:r.Jing<:; '/ Thcrcforl' ilnless l3ell Atlantic can demonstrate C)Iwincingly rhar its LI)llncatlOn

requirement is wnsislent with the Act and the Eighth Circuir'~ finding,:,. it must develop an

additional. alternative or supplemental method for provisioning U:"JE~ in slH.:h a way that [hey

can bt: reconll'ined hy competing L.arn~rs without imp\.)sing a t'"cilille5-requirerncnt on those

Larrier~. Without this additiunal method, we believe that Bell Atlantic's insistence on

collocation as the only answer to the UNE questi<,m very well may nm meet the Act'!; Section

251 imercormcction requirement.s as they relate to the provisioning of UNEs, and.

consequently, thaL Bell Atlantic might not meet the requirements of the Section 271

imerc<.mnection "checklist." OpportUnity remains. however. £0 avert :;0 untoward iln

outcome.

In light of the Eighth Circuit Decision, Bell Atlantic might consider a differem

approach -- an appmach <'llternativc or supplementfl] to collocation. RecogniZing the n~tw()rk

efficiencies that would result from combining UNEs in the manner proposed by the CLEes

-- the method Bell Allamie had planned to use for rhe month::; leading up to the ruling. usmg

asss designed precisely for this purpose -- Bell Atlantic still may voluntarily agree to

provide such combinations. Indeed. such voluntary recombination by an ILEC might well

The FCC SlaLt::s that it is "still evaluating the implications of these rulings and wht::Lher
they may compel a result that would require methods orher than or in addition to
collocation f(.lr combining network elements." FCC 97-418. Memorandum Opinion
and Qrd~r. CC DO<.:ket No, 97-208, rclea~ed December 24. 1997, 1 199 ("FCC South
Carolina Order").
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pLml qrhe sced;; 'It Sect:c)1l 271 succcs~ "1'1 Alternatively. it might propOSe .4n approch.:h

sugge:\(cd by fCC CvmmlssioIler Michael K. Powell in his separate statement in the FCC's

Jc::cision to rejeCt Bell South"s petition for 271 authority in South Carolina, in which UNE::;

·...ould be' recombined voluntarily by ILEes for what COll1mi~s](.ller Powell labelled a modest

"glut: charge." I: In (his way. UNEs could be provided hy Bell Atlantic in a way that

contributes to efficiency. an importam goal of economic reg.ulation. and therefore to the

funha dc::velopmem or local exchange competition •• while avoiding a potentially fatal defect

in Bell AtlallllC' ~ compliance with the Act'::; Section 251 interconnection requiremems and the

Section 271 checklist Compliance with the Act's Secllon 251 interconneclion and Section

nl '\;hecklist" requirements is the linchpin for funher progress toward and final

achievc::me;:m of open and more competitive markets for both local and long-distance service.

Success In meeting those requirements is an important goal for this Departmenl. Otherwise.

local exchange competition in Massachusens and Bell Atlantk's prospects fol' receiving.

int~rLATA authority will both he harmed, to (he ultim<tte detrimenl of ~assachusetts

consumers. i~

~ ( ) FCC South Carolina Order, Separate Stat~mcnL of CommiSSioner Michael K. Powdl.
p. 1.

Id. at 2. The Dcpartmc:nt rCi,;ognizes that the level ~t \\ohit:h such ..\ charge might
properly he set could he a subject of debate and offer yet another opportunity to
oostruct our goal of increased imraLATA and inlerLATA competition.

To date. the r~c()rd of the Bell Operating Companies ('BOes") in satisfying the
fees Section 271 rcquiremenr is disapPointing as evidenced by failure any BOC to

obtain FCC approval. The goal of this Deparlm~m with re!:pect 10 Bell Atlantic's
(continued ... )
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In light <It <)ur conclusion:: Jhi)Ve. the Dcpanmenl orders the parties [Q rerum lu

rll:g:lm(lIIOnS on the l::.sue of LTi\E rrovi'.:iioning. The ranies are [0 report 10 the Dep<:trlment

lln [he status of lhose negolialion~ two weeks from the dale of this Ordc::r. If the partH::s Jre

unsucces.,rul in reaching a~rt:ements regarding U:"iF provisioning, the Department will

pri)ceed to arbitration on this issue.

III. :THE NEGOTIATION AND CONTRACTUAL ISSUES

We now addre~s [he negotiation and comracmal issues raised by the parties in this

proceeding.

,-\. Positions of the Parties

AT&T and Mel argue thal, in the months leading up to the Eighlh Circuit Decision,

Bell Atlamlc had agreed, during the negotiations of illlcrconnection agreemenl'\, to provide

combinatIOns of CNEs. They claim that Bell Atlantic is now reneging on those

commitments, and they argue. as a maner of contract law and umkr the terms of the Act,

that Bell Atlantic $hould have to stand hy the earlier agreements. AT&T. for example. notes

Lhat because Bell Atlantic and AT&T had reached a negotiateu agreement that Bell Atlantic

was 10 pro~iut: lJNE combinations, AT&T's petilion for arbitralion did not list [his issue as

"unreslllved" and thus sUhject to arbitration. AT&T asserts thaL Bell Atlantic's attempt fO

I~( .. t.:ominued)
Seclion 271 filing is \0 succeed in implementing the Act's interconnection and Section
271 requin::mc::nts by doing it once and doing it right. ~ound treatment of the UNE
issue will <\dvance u,:, toward that gClaL In the larger ,:,cheme. this goal is far more
impo.rtant than protracled skirmishing over the ONE issue. This strategic objective
shuuJd nor be jeopardiled for mere tactical gain.
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n>'pen issues sdtled cluri'\g the negotiation ~t.ige (,f [he llrocess and nor ldcnl1fied as Issues

vpt:n for arbirration would rem.ler meaningle~s the Act ~ reqllircm~nt that parties identify

issues open for arbitration. rr cites similar cases anJ orders by the Ohio and Texas puhlic:

utilides commissIons in support of its conclusions (AT&T Initial 8rh:f ,H 27-29).

likewist:. Mel asserts that the course ~Jf conducL of Bell t\tlantic and Mel during

lheir negotiations e:stabli~hed (hat ag.reement had been reached on the issue of CNE

combinations. It argues that Bdl Adamic sh\)uld not be penniued to crejte a disputed issue

where none exisred earlier. Mel argue~ that the D~panment should enforce rhe contractual

obligation it asserts has been ~reated during the negotiation process (Mer Initial Brief at 4·

9).

In reply. Bel1 Atlantic asserts that its t:arlier agreement ro provide UNE combinations

was not voluntary hut was imposed upon it hy the FCes interpretation of the Act, an

interpretation since found to be in error by the Eighth Circuit It argues, therefore. {hat it

sh(Juld not be hound by those agreements, and that. in any ~vem. it has made clear during

this proceeding that it was reserving it~ rights to revisit issues hased on laler judicial

i..lt:tt:rminations (Ikii Atlantic Reply Brief at 2. II). It further points out that the neg<.lfiated

agrecmcnt~ contain a provision stating, in essence, that rhe terms would be su~jecr [0

r~l1~g\JLiati()n If regulatOry changes ()ccurred that made thOSl; krms ob$~)lete (~ at 11). Bell

Atlantic also argues that it has no contracL with AT&T. Sprint. or Mel, and where there is

nl) L:ontract with a party, there is no merit to a contracrual claim I!Q..,. at 2).
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[act) III' the imcrconm:CtlOll agreemems for lhe partie~ in this consolidated procccdin!:!

i~ at a diffcn::m stag~: lh~ Brook~ Fiber agreement is compkled and sign~d. and has been

approved hy ;he Dcpartmem (~ D.T L 97-70 (1997)); lile arbitratIon sessions and

Department's nrders for the AT&T agreement arc cl)mpleted. hUllhe agreement has not been

signed: [he arhirracjon s~ssi()ns and Departmem orders for the Sprint agreement art:

completed. and we understand that Sprint was awaiting the sp~cific language of the AT&T

agreement to serv~ as a model for ilS dgreement: the Mel arhitration sessions have been

completed by the arbitrator, hut his awards remain subject to the Depanmcnt's review of

ex.ceptions submitted by the panies: and the arbitration sessions <ind Department orders for

the TeG agreement are compl~ted, and the agreement is under Department review.

Wc rec<.lgnize that. had the Eighth Circuit Decision bC('1l issued before the start of

negotIations, Bdl Atlantic might have refused, at thal time. to offer lJNE combinations lO the

CLECs. ev~n though it would have been teC1Ulicaily feasible tll offer chern. We can surmise

that this issue would [hen have heen added to the list of di~puted itern~ that would be subject

lo arbitration. On the othc:::r hand, Bell Atlantic might have volunteered to offer UNE

comhinations during sUl.:h ~i negmii:ltion. trading [hac provisi(Jn in the varit:ty of "givt::s" and

"takes" thal Llrt: inherent in any such nC~Oliation. These and l.'th~r possibilities. however. an:

speCUlative and do not help (() inform our decision on this issue.

The Act creates an obligation on parties to an interconnection negotiation to indicate

to che Dcpartmenr which issues are unresolvli:u in that negotiation and are therefore SUbject to
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the early months of the arbitrations with regard to the deadlines provided hy the Act. the

Department has neen gUIded by these deadlines in anriciparion of achievmg the Act's

intention of producing interconnecti(m agreemenrs in a. brief pcril1d of time so that rhe

l:'enefits of competition envislont:d in the Act cl)uld rtach the consumers of Massachusdls.

Although several issues remain to be litigated in this consolidated arbitration procet:ding, all

of rhose issues were identitied in the initial petitions or were narural extensions of tht)se

issues a~ the arbitration proceeding has evolved. Thus, for example. the CLECs and Bell

Atlamic disagreed on whether Bell Atlantic shuuld provide dark fiber :is a UNE; Bell

Atlantic was ordered to do so; and, as a natural extension of that decision. the pricing

methodology for that UKE i~ now being litigated Yn [hose instances in which issues were

stated as unresolved 10 the petitions. and where the parties recognized that the arbitration was

likely to take an ext~nded period of time (~, pricing and performance standards.),

"placeholders" in tht: interconnection agreement were inserted.

We first address the AT&T interconnection agreement. We assume. for pUJ1)oses ot

this analysis. that an agreement is completed. in [hal all disputed pro" isions have been

arbitrated and an order issued by the Department. AT&T/NYNEX Arbitratiol1, D.P.U. 96-

80/81 (August 19. 1997). As Bell Atlantic has noted, a generk provision was induded in

the approved language of this agreement which states. "1110 thl: event that as a result of any

decision. order or determination of any judicial or regulatory authority with jurisdiction over

the ~ubjt:::Cl matter hereof. it is dctemlined thaL (Bell Atlanticl shall not be required to furnish
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:111\ ser\,j(c "r Ilem or provide any benefit required to be fllrni~hed or provided li' AT&T

hereunder. then AT&T and IBell Allantic] shall promptly commt:nce and conduc.:t

negotiauons in gl)(Jd f;lith with a view toward agreeing ro mutually acceprablc new terms. "

(Be[\ 1\ll<l.lll11.: Rt:ply Brief at 11-12). Ali we have found ab(wt. lhe Eighth C1rcuit Decision is

a de~r example of such .i decision. We conclude. therefore. [1m AT&T has a right ttl

expecI Bell AtlanliL: tel commence good faith negotiations in aCl.:ordance with the agreement.

Wl;,,~ nex.l address the Sprint intercon~clion agreement A~ in the case of {he AT&T

agreemcnr. [he Dep;mment has complet~d its review of dispuled items. ~LNYNEX

Arhitration. D.P. U. 96-94 (January 15. 1997). Our understanding. based on correspondence

from Sprint. is mat it was awaiting the final version of the AT&T agreemf:nt as a model. 13

AccQrdingly. the conclu~it)n we have reached with regard to the AT&T agreement is also

applicable to Sprint. Sprint has a right to ex.pect Bell Atlantic to commence good f::lith

negotiations in accordance with the agreement.

We ncx[ address the Mel agreement. As we have noted above, the panies have filed

~xceptions to the arbitrator's awards with the Dcpanment. Nonetheless, the draft agreement

has provisions which are simll:u to those of the AT&T agreement. According:ly, the

conclusi()n we have reached with regard to the AT&T agreement is also applicahle £0 Mel.

"Sprinr wants to ensun:: that it is offered comparable terms and Ct)nditlons ..s those
granted to other competitors. such as AT&T. Therefore, Sprint respectfully requests
an extension of time, untll two weeks after AT&1' files its interconnection agreement.
to file its interconnection agreement with the Department." Letter from Cathy
Thurswn. Aunrney for Sprint. to Mary Coltrell. Secretary ro the Department.
January 14, 1998.


